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The FAA “allowsparties to agree by contract that an arbitrator, rather than a court,

ill resolve threshold arbitrability questions as well as underlying merits disputes.” Hen

Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 527 (2019). These agreements

are commonly called “delegation” provisions. See, e.g., Rent-A-Ctr., W., Inc. v. Jackson,

561 U.S. 63, 72 (2010); Parm v. Nat’l Bank ofCal., N.A., 835 F.3d 1331, 1335 (11th Cir.

2016); Parnell v. CashCall, Inc., 804 F.3d 1142, 1144 (11th Cir. 2015). Yet

The Defendants argue that this Court must compelarbitration because the Parties

agreed to a delegation provision. 



 
 

 

 

Case 8:22-cv-02478-KKM-SPF   Document 27   Filed 04/27/23   Page 8 of 19 PageID 417

 



 
 

 

Case 8:22-cv-02478-KKM-SPF   Document 27   Filed 04/27/23   Page 9 of 19 PageID 418

 



 
 

 

 

 

Case 8:22-cv-02478-KKM-SPF   Document 27   Filed 04/27/23   Page 10 of 19 PageID 419
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(1) an agreement in writing

ithin the meaning of the Convention;” (2) “the agreementprovides for arbitration in the

territory of a signatory of the Convention;” (3) “the agreement arises out of a legal

relationship, whether contractual or not, which is considered commercial;” and (4) “a party

to the agreementis not an American citizen, or that the commercialrelationship has some

reasonable relation with one or more foreign states.” Id. at 1294 n.7. The Convention’s

affirmative defenses “encompassonly those situations—such as fraud, mistake, duress, and

aiver—that can be applied neutrally on an international scale.” Id. at 1302. 
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Pl’s Resp. to Mot. to Compel Arbitration

Pl’s Resp. to Mot. to Compel Arbitration. 
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apparently conflicting clauses, [courts]

the conflicting clauses, if possible.” Lloyds Underwriters v. Netterstrom, 17 So. 3d 732,

735 (Fla. 1st DCA 2009); City ofHomestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000

articulating the sameprinciple).

Pl.’s Resp. to Mot. to

Compel Arbitration at 9. But “service-of-suit clauses do not negate accompanying

arbitration clauses;” instead, “they may complementarbitration clauses by establishing a|

judicial forum in which a party may enforce arbitration.” Century Indem. Co. v. Certain
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—2d Cir. 1996); McDermott Int’l, Inc. v. Lloyds Underwriters ofLondon, 944 F.2d 1199,

1205-06 & n.10 (5th Cir. 1991) (“Consentto personal jurisdiction is of value especiall

ith respect to defendants that are incorporated and havetheir principal place of business
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abroad.”). This Court, several circuits, many otherfederaldistrict courts, and Florida courts

have previously rejected the Pointe’s reasoning on this basis. See e.g., Hart v. Orion Ins.

not prevent it from raising [an arbitration] defense based onpolicy terms.”); Montauk Oil,

79 F.3d at 298 (2d Cir. 1996); Century Indem. Co., 584 F.3d at 554 (3d Cir. 2009); JH

Cap. Advisors, LLC v. Westchester Surplus Lines Ins. Co., No. 8:12-cv-2006, 2013 WL

616946, at *2 (M.D. Fla. Feb. 19, 2013) (Merryday, J.); Physicians Grp., LLC v. Certain

Underwriters at Lloyd’s London Subscribing to Pol’y No. 458898, No. 8:13-cv-1824, 2013

L 12170607, at *2 (M.D. Fla. Aug. 8, 2013) (Moody,J.).°

Holiday Isle Owners Ass’n v. Certain Underwriters at Lloyd’s London, No. 21-cv-512, 2022
161511, at *10 (S.D. Ala. June 15, 2022) (Beaverstock, J.); Montana Ass’n ofCtys. Prop. & Cas. Tr. v.

Certain Underwriters at Lloyds, No. 19-cv-196, 2020 WL 6202673, at *3-4(D. Mont. Oct. 22, 2020)
(Christensen, J.); Gold Coast Prop. Mgmt. Inc. v. Certain Underwriters at Lloyd’s London, No. 18-cv
3693, 2019 WL 2482058, at *5 (S.D. Fla. June 14, 2019) (Gayles, J.); New Jersey Physicians United

Reciprocal Exch. v. Ace Underwriting Agencies Ltd., No. 12-cv-4397, 2013 WL 1558716,at *5-8 (D.NJ|
pr. 11, 2013) (Wolfson, J.); Sec. Life Ins. Co. v. Hannover Life Reassurance Co. ofAm., 167 F. Supp.
d 1086, 1088 (D. Minn. Mar. 28, 2001) (Montgomery, J.); Nat’l Bankers Risk Ins. Co. v. John Hancock

Ins. Co., No. 01-cv-238, 2001 WL 1671447, at *2 (N.D. Okla. Oct. 24, 2001) (Brett, J.); Ochsner/Siste

ofCharity Health Plan, Inc. v. Certain Underwriters at Lloyd's London Subscribing to Ins. Evidenced b
Pol’y No. 757/CJ940589, No. 96-cv-1627, 1996 WL 495157, at*2 (E.D. La. Aug. 30, 1996) (Clement,
.); NECA Ins. Ltd. v. Nat’l Union Fire Ins. Co. ofPittsburgh, Pa., 595 F. Supp. 955, 958 (S.D.N.Y. Oct

16, 1984) (Sweet, J.); Netterstrom, 17 So. 3d at 735 (Fla. 1st DCA 2009); Old Dominion Ins. Co. v.
Dependable Reinsurance Co., 472 So. 2d 1365, 1368 (Fla. 1st DCA 1985).
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Pl.’s Resp. to Mot. to Compel Arbitration at 12. 
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Pl.’s Resp. to Mot. to

Compel Arbitration at 8.

Century Indem. Co., 584 F.3d at 554 (3d Cir. 2009); Physicians Grp., 2013 WL 12170607, at *2 (MLD.
Fla. Aug. 8, 2013) (Moody,J.); Holiday Isle Owners Ass’n, 2022 WL 2161511, at*10 (S.D. Ala. June 15,

022) (Beaverstock,J.); Gold Coast Prop. Mgmt. Inc., 2019 WL 2482058, at *5 (S.D.Fla. June 14, 2019)
(Gayles, J.); NewJersey Physicians, 2013 WL 1558716,at *5—-8 (D.N.J. Apr. 11, 2013) (Wolfson,J.); Sec]
Lite Ins. Co., 167 F. Supp. 2d at 1088 (D. Minn. 2001) (Montgomery,J.); Nat’! Bankers Risk Ins., 2001

L 1671447, at *2 (N.D. Okla. Oct. 24, 2001) (Brett, J.); Ochsner/Sisters ofCharity Health Plan, Inc.,
1996 WL 495157,at *2 (E.D. La. Aug. 30, 1996) (Clement, J.); NECA, 595 F. Supp. at 958 (S.D.N.Y.
1984) (Sweet, J.); Netterstrom, 17 So. 3d at 735 (Fla. 1st DCA 2009).
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he Pointe cites Transit Casualty Co. in Receivership v. Certain

Underwriters at Lloyd’s ofLondon, which held that a service-of-suit amendmentrepealed

an arbitration clause. 963 S.W.2d 392, 403 (Mo. Ct. App. 1998). But neither the Federal

rbitration Act nor Florida contract law were at issue in Transit Casualty, id. at 394, and

Transit Casualty is frequently rejected or distinguished by federal courts. See, e.g., Ne

ersey Physicians, 2013 WL 1558716, at *7 (D.NJ. Apr. 11, 2013) (Wolfson,J.) (holding

that Transit Casualty is “neither persuasive nor precedential”), Montana Ass’n of Ctys.

Prop. & Cas. Tr., 2020 WL 6202673, at *6 (D. Mont. Oct. 22, 2020) (Christensen,J.);

Nat'l Bankers Risk Ins., 2001 WL 1671447,at *2 (N.D. Okla. Oct. 24, 2001) (Brett, J.).

Additionally, 
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Montana Ass’n of Ctys. Prop. & Cas. Tr., 2020 WL 6202673, at *5 (D.

Mont. Oct. 22, 2020) (Christensen, J.) (distinguishing Thiokol for the same reason). 
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Pl.’s Resp. to Mot. to Compel Arbitration at 15 (“Plaintiff seeks

the Court found the Arbitration Provision to apply to this dispute.”). Under the Rules o

Civil Procedure and this Court’s Local Rules, the Pointe must submit a motion to obtain

a preliminary injunction. See FED. R. CIV. P. 7(b)(1) (“A request for a court order must be

made by motion.”); Id. 65(a)(2) (contemplating that the Plaintiff submitted a motion for a

preliminary injunction); Local Rule 6.01-02 (requiring a plaintiff to request a preliminary

injunction through a motion with an attached legal memorandum). Because the Pointe

never movedfor a preliminary injunction, its request for preliminary injunctive relief is not

before the Court.

Additionally, even if the Pointe submitted such a motion now, 
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(a) appoint an arbitrator, thus acknowledging the validity of the Arbitration Provision,

hich Plaintiff cannotdo,or (b) fail to appoint an arbitrator due to such invalidity and risk

the Defendants choosing an arbitrator for Plaintiff and pursuing arbitration unilaterally.”

Pl’s Resp. to Mot. to Compel Arbitration at 15. However, the difficulty of the Pointe’s

position is not a reason to disregard the plain terms of the arbitration clause. And other

than its incorrect argument about the service-of-suit amendments, the Pointe offers no

other reason why this Court may disregard the arbitration clause. Therefore, the Pointe

fails to prove a likelihood of success on the merits.

Kathryn
United States District Judge

 


